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Power Imbalances in Divorce Mediation

GRETCHEN M. WALTHER
Albuquerque, New Mexico

R esolution of family disputes is one of the fastest
growing areas of mediation practice.! Parties may
choose to participate in family law mediation
through mediators in private practice or through
voluntary court programs.? In addition, some
states have court-annexed programs that require
the parties to participate in mediation before a
judge will hear their case.?

Proponents of divorce mediation favor this
form of dispute resolution over litigation for sever-
al reasons. Mediation enables the parties to exer-
cise self-determination rather than leaving the final
decision making to the judiciary.# It is voluntary in
the sense that the parties, and not the mediator,
make the decisions.> Mediation focuses the dispute
~ on the relationships and responsibilities involved.

In doing this, it dismisses the traditional approach
of applying legal rules that are independent from
the parties’ experience.f In this regard, mediation
minimizes the focus on fault, which can prevent
compromise and resolution.”

Statistics show that a mediated agreement is
more likely to satisfy parties to a dispute® and less
likely to be violated than a court order.? In addi-
tion, mediation is substantially less expensive
than litigation.10

Mediation is twice as likely as litigation to
improve the relationships between the parties.i1
Judicial determination is believed to be an effec-
tive means of dispute resolution only where the
court must render a judgment related to the reso-
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lution of current consequences of past behavior.12
Parties to a divorce, however, often need to main-
tain a continuing relationship. Where spousal
and/or child support are involved, parties have
ongoing financial relationships. Where children
and custedy are involved, parties have ongoing
social relationships.1? Because the adversarial
method focuses on the determination of past con-
diuct, its structure does not lend itself to future
ongoing relationships.14

Because of the benefits of mediating family-
dissolutions, mediators should seek continuously
to improve the process. This article addresses one
area in which improvement is needed: power
imbalances between the parties. Unequal bargain-
ing power between the parties in divorce media-
tion may substantially affect the fairness of a medi-
ated agreement. Divorce mediators should set
goals to develop better methods of recognizing
and correcting such power imbalances.

When looking at power imbalances between
the parties, the following questions arise:

1. whether the fundamental principles of
mediator neutrality and party empowerment
prevent active substantive intervention that
would protect the weaker party from unfair
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outcomes and therefore make mediation an
unfair process; and

2. whether mediators are adequately trained
to solve the task of power balancing.

Those who support the use of mediation in domes-
He relations cases, as well as critics, are concerned
with the issue of power imbalances.}?

Medintion is a branch of the negotiation
process, and without negotiation as a
backbone, there cant be no mediation.

THE PRINCIPLES OF MEDIATION

Any discussion of power imbalances in divorce
mediation must consider the general principles of
mediation. Mediation is defined as “a process in
which an impartial third party—a mediator—facil-
itates the resolution of a dispute by promoting vol-
untary agreement (or ‘self-determination’) by the
parties to a dispute.”16 One of the theories behind
the presence of an impartial third party is that the
presence and participation of an outsider provides
the parties with new and different perspectives on
the issues in conflict and helps to build a problem-
solving relationship.!”

Mediation is a branch of the negotiation
process, and without negotiation as a backbone,
there can be no mediation.!8 The parties initiate a
mediation session by first stating the problems as
each side sees them.!? They then gather informa-
tion regarding the dispute and attempt to identify
the key problems of the dispute.2? Once the funda-
mental disagreements are established, the parties
explore options and goals for solving the problems
and eventually reach an agreement.*! Mediation
supplements these traditional negotiation tech-
niques by allowing a neutral third party to assist
the parties in identifying the problems and explor-
ing options for solving the problems.?

A mediator has limited or no decision-making
power.23 The mediator cannot force the parties to
resolve their dispute or reject the agreement
reached by the parties.?* The mediator aids the
parties in evaluating their needs and negotiating
an agreement that will meet the parties’ standards
of fairness.25 The parties, not the mediator, retain
the ultimate decision-making authority.26

Party empowerment is the underlying goal of
mediation.” The principle of party empowerment
focuses on individual decision making, and media-

tors contrast this with litigation, where a judge
imposes formal, objective, legal rules on private
family matters.28 The “ethic of party empowerment”
generally used in mediation grants couples the
opportunity to determine their postdivorce lives.??
This independence and self-determination is often
one of the most attractive features of mediation.3

The concept of fairness is important to the
mediation process.31 Fairness in mediation is
understood as the connection between procedural
fairness and outcome fairness.3? If the process is
unfair, then it is likely the negotiated outcomes
will be unfair.33 Inherent in the issue of fairness is
the conflict between the requirement that a media-
tor remain neutral and his or her duty to promote a
fair agreement.3¢

Mediators differ on their standards for deter-
mining whether an outcome is fair. With party
empowerment as a guiding principle, some media-
tors evaluate a fair outcome based solely on the
individual’s standard of fairness.35 Other media-
tors include several values and goals, including
legal ones, as long as the parties arrive at them
without pressure.36 Other commentators on
divorce mediation use the lawyer-to-lawyer nego-
tiation as the guideline for fairness.3”

An essential aspect of the mediator’s role is his
or her ability to intervene in a dispute.38
Intervention is defined as entering “into an ongoing
system of relationships, to come between or among
persons, groups, or objects for the purpose of help-
ing them.”3? In theory, a third party should be able
to aid the parties in resolving conflict by providing
information or suggesting a more effective
process. 20 If the mediator uses these intervention
tactics it is believed he or she will be able to change
the basis of the conflict in the relationship.41

Impartiality and neutrality are two fundamental
characteristics of mediation.*2 Impartiality means
“the absence of bias or preference in favor of one or
more negotiators, their interests, or the specific solu-
tions that they are advocating.”*? Neutrality
addresses the relationship between the intervenor
and the parties in dispute. It means that the media-
tor is independent and does not have a previous
relationship with the parties, that the mediator does
not expect to obtain benefits from the outcome of
the decision, and that he or she does not involve his
or her personal biases in the mediation.#

Again, one of the fundamental principles of
mediation is that the parties should arrive at the
agreement voluntarily. The mediator merely
assists the parties in the negotiating process by
helping them identify issues and solve problems. If



one party is a less effective negotiator, the agree-
ment will reflect this unless the mediator can effec-
tively intervene to balance the negotiating power.

POWER IMBALANCES
Mediation as Negotiation

When mediation is viewed as a negotiation with the
presence of a neutral third party, the effect of power
imbalances becomes apparent.45 Negotiations
reflect power structures between the parties, and
consequently, unequal negotiating power will reflect
the power imbalances between a husband and
wife.6 Several factors contribute to unequal bargain-
ing power in negoliations. These include the dispari-
ty in the parties’ tangible resources, such as educa-
tion and income.*” Intangible factors such as status,
dominance, depression, self-esteem, reward expecta-
tion, fear of achievement, and sex role ideology have
also been identified 48

Tension Between Mediator Neutrality
and Fairness of the Outcome

There is a recognized tension between neutrality
and the mediator’s ability to protect the weaker
party from an unfair settlement.4? At times, sub-
stantive intervention may be the only means of
'correcting a power imbalance. The problem with
using substantive intervention to correct a power
imbalance has been identified as follows:

Mediators could achieve power balancing’s
goal of equitable financial agreements by closely
monitoring the substance of the emerging agree-
ment, and, when necessary, intervening to pro-
mote fairness. Herein, however, lies the problem.
Mediator neutrality and party empowerment
norms require the mediator steadfastly to avoid
interference with the parties’ right to self-deter-
mination. Active substantive intervention lacks
neutrality and violates party empowerment.?0

In its ideal form, neutrality prevents the mediator
from attempting to influence the substance of
mediated agreements.”! The issue, then, is how the
mediator may substantively intervene without vio-
lating the duty of neutrality.

The tension between mediator neutrality and
the need to protect the less powerful spouse from
unfair settlement is one of the most problematic
issues confronting mediators. If the mediator inter-
venes and provides legal information to one
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spouse, the mediator is no longer neutral and he or
she comes close to becoming a legal advocate,
which will benefit one party to the disadvantage of
the other.52 In addition, the mediator’s choice of
when to intervene is based on his or her notion of
fairness, which may sericusly infringe on the par-
ties’ right to self-determination.53

There is a recognized tension between
neutrality and the mediator's ability to protect
the wenaker party from an unfair settlement.

There is confusion as to the exact meaning of
neutrality in mediation.5® This confusion has creat-
ed an uncertainty among mediators as to when
intervention is appropriate.™ Several mediators
admit that they will depart their role of neutrality
to prevent unfair results.56

Procedurally oriented mediators argue that the
mediator should do little to influence the power rela-
tions between the parties because it undermines the
mediator’s impartiality.5” Such mediators believe
that power balancing and fairness in an agreement
may be achieved without violating neutrality if the
mediator controls the process without engaging in
the substance of the agreement.58 Procedural fairness
includes balancing the bargaining between the par-
ties, creating a “level playing field,” self-determina-
tion by the parties without settlement pressure by
the mediator, and consideration of the children's.
interests.”® Critics of mediation argue that because of
the intense psychological nature of power, control of
process and process intervention remain inadequate
to correct power imbalances.50

Substantively orientated mediators argue
that even though the mediator should remain
impartial and neutral, he or she should work
with the parties on substantive issues to reach a
fair and just decision.6! Mediators should inter-
vene in substantive decisions when “the impacts
of negotiated agreements [will affect] underrep-
resented groups.”62 Some mediators believe they
have an ethical responsibility to raise questions
about substantive options,53 and this responsibil-
ity may include situations where “the agreement
appears to be extremely inequitable to one or
more of the parties.”64

One theory suggests that substantive interven-
tion does not violate impartiality as long as a
mediator does not advise the parties on what deci-
sions to make.55 In her article addressing the ethi-
cal challenges of mediation, Lorretta Moore states
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that although there is a commitment to neutrality,
the mediator should raise questions for the parties
to consider in reaching a “realistic, fair, equitable,
and feasible resolution of their disputed matter.”66
She also states that in terms of raising legal issues,
the mediator may propose legal issues as options
for resolving the dispute as long as he or she does
not advise the parties on what decision to make.6?
Another author suggests that mediators should not
rigidly adhere to the philosophy of either substan-
tive or procedural intervention, but instead should
determine the particular situation and adapt the
process to suit the particular needs of the parties.68
This is based on the fact that disputes vary and the
needs and goals of the parties differ in each media-
tion session.5?

There is nuch debate about whether medintors
are qualified to deal with the deep psychological
issues inherent in power inbalances.

John M. Haynes, who has written extensively
on mediation, has established guidelines for medi-
ators that not only facilitate the parties’ decision
making but also allow the mediator to substantive-
ly intervene to ensure fairness.”0 Mr. Haynes does
not use the language “substantive intervention,”
but instead distinguishes between content discus-
sions and process discussions.”! Discussions on
content are those in which the mediator helps a
party focus on the consequences of a particular
choice and those relating to the outcome of the
agreement.”? During discussions on content, the
mediator must avoid use of the imperative,
because this approach invades the couple’s right to
make a decision.”3 The mediator is helping the par-
ties to explore the consequences in content discus-
sions, and therefore the mediator should not use
the imperative, but rather ask questions which ulti-
mately expand the options for the parties to con-
sider.”* By asking questions, the mediator encour-
ages the parties’ own decision making and allows
them to choose their own solutions.”>

Mediator Qualifications to Balance Power

Balancing power between the parties may be one
of the most difficult tasks a mediator faces. There is
much debate about whether mediators are quali-
fied to deal with the deep psychological issues
inherent in power imbalances.”® In addition, as
noted above, there is great confusion among medi-

ators as to when intervention is appropriate to cor-
rect a power imbalance.

Two important issues must be considered in
determining mediator qualifications to balance
power. The first issue is whether mediation cours-
es train mediators to detect power imbalances. The
second is whether the psychological issues inher-
ent in power imbalances are properly addressed at
all in the mediation process, since mediation’s pri-
mary goal is to reach an agreement.

Critics of mediation argue that mediator train-
ing does not adequately address or explain power
imbalances.”” A mediator must have the necessary
qualifications to meet the reasonable expectations
of the parties.” Divorce mediation training pro-
grams usually require a maximum commitment of
40 hours over a five-day period.”? The program
focuses on basic mediation skills, psychology of
divorce, child psychology, and the legal and finan-
cial issues of divorce.80 Mediation standards are
generally set by rule or statute and require that
mediators become certified after training.81 Several
states require additional training to mediate
domestic disputes,82 and several jurisdictions
require mediators who receive court referrals to
have postbaccalaureate degrees in such areas as
law, mental health, or accounting.83

Craig Mcewen, an attorney in Maine, where
divorce mediation is mandatory, advocates a pro-
gram in which attorneys for both parties partici-
pate in the mediation.84 Mcewen argues that in
looking at the required education for mediators,
there is little reason to believe they have the quali-
fications to detect power imbalances.8 The skills
necessary for a mediator to promote fairness
include the abilities to understand power imbal-
ances, to demonstrate empathy, and to distance the
mediator’s personal values from the issues.b6

Currently, no uniform standards address
divorce mediator training.8? There is, however, a
movement to establish specific training crite-
ria.B8 In addition, many people think mediators
should have knowledge of the psychological,
economic, tax, and legal aspects of a divorce.8?
However, there is no current consensus on the
amount of knowledge or degree of training a
mediator should have.?0 If clear guidelines for
mediation training were established, mediator
training and qualification could be more ade-
quately addressed.%!

However, even if mediators are adequately
trained, attempting to determine power imbal-
ances based on intangible and psychological fac-
tors is difficult.?? Even if a mediator can detect a



power imbalance, he or she cannot change a
party’s psychological and emotional state.
Extensive therapy may be required to balance a
power disparity.%3

A mediator’s failure to suspend mediation
when a party is emotionally unable to participate
is a breach of the mediator’s duty to ensure the fair
and equitable quality of the process, and therefore
it is imperative for mediators of family disputes to
solve the problem of power imbalances.% As stat-
ed above, at times the only way to correct a power
imbalance between the parties is through active,
substantive intervention by the mediator.?5 Where
a mediator is incapable of detecting a party’s emo-
tional inability to participate effectively in media-
tion, an additional method of addressing power
imbalances may be to obtain the assistance of a co-
mediator with a psychology background,?

Lawyer participation in a mediation session or .

lawyer representation throughout the mediation
process is an additional solution to resolve power
imbalances. The American Bar Association Family
Law Section standards on mediation state that a
continuing duty is placed on the mediator to
advise the parties to seek independent legal assis-
tance.?” Some states require a lawyer of record to
be present during mediation,%8 Other states
expressly disallow attendance of anyone other
than the parties during a mediation.%? )

As a solution to the problem of power imbal-
ances in mediation, a group of divorce attorneys in
Maine advocate the “lawyer-participant”
approach.100 Divorce mediation in Maine is
mandatory, and lawyers attend the mediation ses-
sions.101 Based on their practical experience, the
attorneys in Maine assert that lawyer presence is the
answer to power imbalances.!0? Attorneys are pres-
ent throughout the mediation process to participate
as advisors and as advocates when necessary.103
Their role is to provide a check on unfairness.104

The attorneys who employ the “lawyer-partici-
pant” model of mediation argue that it provides
the best insurance of fairness in circumstances
where there is a concern that a mediator’s lack of
neutrality will shape the outcomes of agree-
ments.105 In addition, lawyer participation gives
an attorney the opportunity to advise the client
against the unreasonable demands of the opposing
side.1%6 The presence of an attorney allows the par-
ties to express their anger in a controlled setting,107
and it prevents the possible unfairness of a mediat-
ed agreement from a mediator who does not have
an attorney’s legal knowledge.108
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Lawyer participation in a medintion session
or lawyer representation throughout the
mediation process is an additional solution
to resolve power imbalances.

Statutes and Rules Adressing Power Imbalances

Professionals involved in psychiatry, psychology,
family counseling, sacial work, and law serve as
mediators.!®% Those who mediate do not share the
same ethical requirements, and there have been
problems establishing a comprehensive set of stan-
dards that apply to all mediators.}1® The American
Bar Association, the Society of Professionals in
Dispute Reselution, and the American Arbitration
Association have worked together to establish the
most recent national standards to regulate the con-
duct of mediators.11! These standards outline the
general principles of mediation, including self-
determination of the parties, neutrality of the
mediator, and the fairness of the outcome.112

In addition to these standards, several state
statutes address the issue of power imbalances in
mediation.!!3 Mediation standards uswally require
a mediator to determine “the ability and willing-
ness of the parties to participate in mediation and
terminate the process, if necessary, to prevent
harm to a participant.”114 In Nllinois, if a party is
“emotionally impaired” and this interferes with
mediation, that party should be excluded from
court-ordered mediation.!1!5 Some court-ordered
mediation programs require a mediator to screen
the parties for the inability to negotiate and for the
effects of domestic violence,116 In Iowa, the stan-
dards for mediation state that “[t]he mediator shall
discuss . . . [t|he emotions which play a part in the
decision-making process. The mediator shall
attempt to elicit from each participant a confirma-
tion that each understands the connection between
one’s own emotions and the bargaining process,”117

The mediator has a duty to ensure that both
parties understand the financial aspects.of a mediat-
ed agreement.!18 Some standards provide for finan-
cial disclosure where it is necessary to balance
power. For example, the Towa mediation rules state:

The mediator shall assure that there is full
financial and factual disclosure, such as each
would reasonably receive in the discovery process,
or that the participants have sufficient information
to waive intelligently the right to such disclosure . . .
in addition . . . the mediator shall promote the .
equal understanding of such information before
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any agreement is reached . . . the mediator shall
assure that each participant has had the opportuni-
ty to fully understand the implications and ramifi-
cations of all available options.119

Some states require the mediator to conduct a
private screening session with each party to
determine his or her level of understanding with
regard to financial issues.120 In Kansas, the medi-
ator is required to recommend to the parties that
they should seek expert consultation if it appears
that more knowledge is needed for balanced
negotiations.121

The state and national rules on mediation
address the problem of power imbalances to the
extent that they require mediators to be sensitive to
the emotional foundations for these issues.!22 It is
acknowledged, however, that these standards
assume the mediator has knowledge of and sensi-
tivity to how emotions affect a party’s ability to
mediate.l22 In addition, to the extent that unequal
negotiating power creates unequal distributive
awards, the state standards provide for full finan-
cial disclosure and require the mediator to ensure
that the parties have a full understanding of the
financial implicatons.124

Given the complicated nature of power imbal-
ances, the current mediation statutes and rules
may be only a minimal solution to power balanc-
ing. The attempt to eliminate the possibility of
unfair mediated outcomes through regulation is a
positive beginning to solving a complicated prob-
lem. Greater uniformity of mediation standards in
conjunction with improved mediator training
courses may adequately address the problem of
unequal bargaining power in divorce mediation.

MEDIATION: BALANCING THE BENEFITS
WITH THE PROBLEMS

The benefits of mediation must be balanced with
the problems surrounding unequal negotiating
power between the spouses.125 The duties of a
mediator to remain neutral and to promote a fair
agreement may prevent intervention to protect the
less powerful spouse and may prevent a fair medi-
ated agreement.126 [n addition, the underlying
psychological bases for unequal negotiating power
between spouses are so amorphous that it becomes
questionable whether mediation can address this
problem or whether it is even the proper forum for
people facing these issues.127

Power imbalances are a recognized problem in

the area of divorce mediation.128 Hopefully,
awareness of this issue in the legal profession will
lead to mediator training and standards that
require adequate methods to balance power.
Although it is argued that a mediator cannot sub-
stantively intervene without violating the princi-
ples of mediator neutrality and party empower-
ment,1?? the research on various mediation tech-
niques indicates this may not be true.130

Mediation is an alternative method of dispute
resolution and not necessarily the best solution for
every domestic relations dispute. The recommended
solutions in this article address the issues of fairness,
mediator training, recognition of unequal negotia-
tions, power imbalances, and party representation.
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